IN THE COURT OF CRIMINAL APPEALS OF TENNESSEE
AT KNOXVILLE
Assigned on Briefs December 18, 2001

STATE OF TENNESSEE v. MARK ALLEN HASKETT

Direct Appeal from the Criminal Court for Hamilton County
No. 231876  DouglasA. Meyer, Judge

No. E2001-00600-CCA-R3-CD
October 31, 2002

The Defendant pled guilty to aggravated burglary and assault. The Defendant received a sentence
of six yearsfor the aggravated burglary conviction and a sentence of el even months and twenty-nine
days for the assault conviction. The trial court ordered that the six-year sentence for aggravated
burglary be served concurrently with the sentence for assault, but consecutively to a sentence for
evading arrest from another case. The Defendant’s effective sentencein thiscaseissix yearsinthe
Tennessee Department of Correction. Onappeal, the Defendant challengesthelength of hissentence
for aggravated burglary and the manner of service of his sentences. Although the trial court
misapplied certain enhancement factors, weconcludethat the sentencesimposed are appropriateand
affirm the judgments of thetrial court.

Tenn. R. Crim. P. 3 Appeal as of Right; Judgments of the Criminal Court Affirmed

RoBeRT W. WEDEMEYER, J., delivered the opinion of the court, in which JosepH M. TipTON and
THOMAS T. WOODALL, joined.

Alan R. Beard, Chattanooga, Tennessee, for the appellant, Mark Allen Haskett.

Paul G. Summers, Attorney General and Reporter; Elizabeth B. Marney, Assistant Attorney Generd,;
William H. Cox, Il1, District Attorney General; and Rodney C. Strong, Assistant District Attorney
General, for the appellee, State of Tennessee.

OPINION
I. Procedural History

On February 23, 2000, the Hamilton County Grand Jury indicted the Defendant for
aggravated burglary and aggravated assault. Both charges stemmed from anincident on November
6, 1999, when the Defendant entered the habitation of his former wife, Pam Perry, without her
consent and with the intent to assault her. The Defendant then assaulted Ms. Perry, although he had
allegedly been enjoined from doing so by an order of protection.



After the Defendant failed to appear in court on March 3, 2000, a capias was issued for the
Defendant’s arrest. On July 21, 2000, a law enforcement officer approached the Defendant and
attempted to arrest him pursuant to the capias. The Defendant scuffled with the officer, broke free,
and leaped from a second story window to the ground, breaking both ankles in the process. This
incident resulted in an indictment against the Defendant for evading arrest.

On December 8, 2000, the Defendant filed inthetrial courta“PETITION TOENTER PLEA
OF GUILTY AND WAIVER OF TRIAL BY JURY,” in which he entered guilty pleas to charges
of evading arrest, aggravated burglary, and “[s]imple [a]ssault.” The petition indicates that the
manner of service of the sentences wasto be determined by thetrial court: Inthe petition, under the
printed heading “Agreement as to Sentence,” the words “Open Plea - Judge will Decide” are
handwritten oppositethe offenseof evading arrest, with dittosinserted for the offenses of aggravated
burglary and “[s]imple [a] ssault.”

We note that although the Defendant and the State have addressed in this appeal issues
pertaining to the Defendant’ s sentencefor evading arrest in indictment 234557, the record indicates
that the evading arrest case is not properly before our Court. It is dear from the record that the
Defendant pled guilty to evading arrest in indictment 234557 at the same time that he pled guilty to
aggravated burglary and assault in indictment 231876. The Defendant was sentenced in both
indictments following asingle sentencing hearing. However, indictment 234557 isnot included in
the notice of appeal filed by the Defendant and neither indictment 234557 nor the judgment
convicting the Defendant of evading arrest in indictment 234557 is apart of the record before us.
Wewill therefore addressin this appeal the issues raised concerning the convictionsfor aggravated
burglary and assault, which are the subjects of indictment 231876.

II. Sentencing Hearing Evidence

On February 16, 2001, thetrial court conducted a sentencing hearing, at which thefollowing
evidence was presented: Pamela Dawn Perry, the Defendant’s former wife, testified that she was
married to the Defendant for aperiod of three years and that they had adaughter, who wasfive years
old at the time of the sentencing hearing. Perry testified that in November 1999, the Defendant cut
her phone lines, broke into her apartment, and assaulted her in her front yard. She stated that prior
to cutting her phonelines, the Defendant had called her repeatedly, approximately eight toten times,
and she reported that she had tape-recorded one of the phone calls. According to Perry, the
Defendant told her “if [she] wasn’t going to be with him, then [she would] be his enemy.” Perry
reported that the Defendant was arrested after the incident but was later released on bond.

Perry testified that while out on bond, the Defendant came to her home in June or July 2000
to pick up their daughter. She recalled that when the Defendant arrived, she invited him into her
home because their daughter was eating. Perry stated tha the Defendant told her he “wanted to
talk,” and she responded, “No more talking. . . . It's completely over. | don’t want anything to do
with you.” According to Perry, the Defendant then leaned down to their daughter, who was four
yearsold at thetime, and said, “ Daddy’ s going to kill himself and it's Mommy’sfault.” Perry, not
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taking the Defendant’ sthreats seriously, watched the Defendant exit through her back door. Shortly
thereafter, she noticed that he had hung himself from a light cord on the deck. Perry testified that
she called 9-1-1, went outside, cut the Defendant down, and began to perform CPR on the
Defendant. She stated that the Defendant was “dead” when she cut him down, but she was ableto
resuscitate him.

Perry testified that two mornings|ater, the Defendant again appeared at her door. She stated
that he was angry because she had “cut him down.” Shetestified that while her daughter wasin the
room, the Defendant told her that “[h]e had fulfilled what he wanted to do and [she] had stopped
him, and that next time he did this he would take more people with him.” Perry stated that she then
called the police.

Perry reported that her daughter had been traumatized by the Defendant’ ssui cide attempt and
was undergoing therapy. Perry also testified that she was having nightmares as a result of the
Defendant’ s behavior, that shewould not go to the back of her house after the suicide attempt, and
that she was frightened of the Defendant. She reported that the Defendant had a history of abusive
behavior towards her, and she stated that she had previously sought protection orders against him.
Perry expressed her hope that the Defendant receive the maximum sentence possible so that she
could feel safe.

On cross-examination, Perry was asked whether shereconciled with the Defendant after the
crimesto which the Defendant had pled guilty. Sheresponded, “1 wouldn’tactually cdl it reconcile.
| kept [the Defendant] close to me because nobody in the police department could seemto find him
after he disappeared, and with one phone call | managed to find him when no one else could.” Perry
admitted, however, that several months|later, she reconciled with the Defendant “[o]ff and on,” and
at one point, she went to court with the Defendant to help him with the charges in this case.

Perry specified on cross-examination that the Defendant assaulted her by getting on top of
her on the ground and placing his hands around her neck. She reported that she sustained bruises
asaresult of the attack and that on the following day, after she“ got [her] kids safe,” shewent to the
hospital. Perry also testified that on a previous occasion, the Defendant either threw her onto the
floor or dropped her, causing her to sprain her ankle. She reported that on other occasions, the
Defendant had bruised her.

Perry stated on cross-examination that she had obtained “[q]uite afew” ordersof protection
againg the Defendant. She admitted that in one of the orders of protection, she alleged that the
Defendant had abused or molested her son. She further testified that in an order of protection that
wasbeing filed at thetime of the hearing, shealleged that the Defendant had mol ested their daughter.

Chris Chambers, a member of the Domestic Violence Task Force of the Hamilton County
Sheriff’s Department, testified that he was involved in the investigation of this case and that he
“actively search[ed]” for the Defendant after acapiaswasissued for the Defendant’ sarrest following
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incidentsinvolving Pam Perry. Chambersrecalled that during thistime, he spokewith Perry onthe
phoneon several occasionsand arranged to have her phonecalls*“tracked.” Accordingto Chambers,
Perry called him in July 2000 and told him that she could provide phone numbers that Chambers
could useto reach the Defendant. Chambers used the phone numbersto try to locate the Defendant,
but according to Chambers, the Defendant was“elusive.” Chamberstestified, however, that one of
the phone numbers, which belonged to a woman, eventually led him to the Defendant.

Chambers testified that when he went to the woman’ s apartment, he knocked on the door,
but received no answer. However, as he began to leave, the door opened, and Chambers saw the
Defendant sanding in thedoorway. Chamberstestified that he pulled hisgun and told the Defendant
to turn around and place his hands behind his back. Chambers reported that as he began to place
handcuffs on the Defendant, the Defendant ran into the hallway. Chambers testified that he
“tackled” the Defendant, but the Defendant wasableto break free and run to asecond-story window
at the end of the hall. Chambersreported that the Defendant next jumped from the window, rolled
over, stood up, and then continued to run. He stated that he pursued and eventually caught the
Defendant. Chambers testified that the Defendant broke his ankles when he jumped out of the
window.

Chamberstestified that he also investigated the assault and aggravated burglary committed
againg Perry. Hestated that he examined Perry’ sphonelines. Hereported that heal so noted alarge
holeinthewall of Perry’sapartment from which he could view the apartment next door, which was
vacant at thetime. Chambers stated that he “investigate[d] that as possibly [the Defendant] being
there.”

William Cason, a family violence investigator for the Walker County, Georgia Sheriff’s
Department, testified that he first became familiar with the Defendant three and a half years prior
tothehearing. He stated that at that time, he received aphone call from an attorney representing the
Defendant’s former spouse, Pam Perry, whose name was then Pam Haskett. At the attorney’'s
request, Cason went to the Haskett residence after receiving information that Pam Haskett was
“being kept from leaving the residence of her own free will.” Cason stated that when he arrived at
the home, there were “indications that [the Defendant] was, in fact, holding her there, though not
physically, more psychologically againg her will.” Cason stated that he transported Pam Haskett
from the home, and they then went to pick up her children. Cason testified that whilethey werein
the processof picking up one of the children, the Defendant droveto the location at avery high rate
of speed, jumped out of hiscar, and began making “real random, vague. . . threats,” such as*hewas
going to get even if shetried to take her child.” Cason stated that he drew his weapon and told the
Defendant “if he took another step he was going to make a mistake he would regret.”

Cason stated tha he had dso attempted to serve temporary protective orders on the
Defendant. He stated that on the last occasion when he tried to serve a protective order on the
Defendant, he went to the home of the Defendant’ sfather. Cason reported that when he reached the
house, there were no tire tracks leading to or from the house, athough it had been snowing. He



stated, “| have every reason to believe [the Defendant] was there but his father told me that he was
not there.”

Finally, Cason testified that he was investigating the Defendant concerning the alleged
molestation of Pam Perry’ soldest child. Hereported that he also planned to begin investigating the
alleged molestation of Perry’s daughter.

Sandra Caldwell, an employee of the Board of Probation and Paroles for the State of
Tennesseg, testified that she prepared the presentencereport in thiscase. She stated that on January
31, 2001, she interviewed the Defendant. According to Caldwell, the Defendant accepted no
responsibility for his actions and instead told her that “this was the result of his ex-wife being
vindictive.”

Shelba Haskett, the Defendant’ s mother, testified that she recalled the incidents leading to
the Defendant’s arrest in this case. She stated that after the incidents, Perry visited her home a
couple of times and aso called her home. Ms. Haskett further testified that during April and May
of 1999, Perry brought her car to the Haskett home, and the Defendant put brakes on the car.
According to Ms. Haskett, Perry did not appear to be afraid of the Defendant at any time duringthis
period. In addition, she testified that when the Defendant did not call Perry, Perry called the
Defendant. Haskett sated, “I just thought they had gotten back together again and that’ sthe way it
appeared to me. Seemed like things were working out.”

The Defendant testified that he wasthirty-four yearsold at the time of the hearing. He stated
that he had been working in pest control for two years prior to breaking hisankles. He explained that
at the time of the hearing, he had two broken ankles, one “crushed” foot, and six injured vertebras
inhisspine. Healso reported that he had undergone one surgery and expected to undergo three more
surgeries. He stated that he had been in a wheelchair and that he had been incarcerated for over
seven months.

The Defendant testified that hewasmarried to Pam Perry from 1995 until 1998. Hereported
that they had one child together. The Defendant testified that although he was a Georgia resident,
he planned to move to Nashville with his new girlfriend and work in “sales” upon hisrelease. He
stated that he wished to “get[] away” from Perry because she is a “dangerous woman.” He
explained, “[S]heinitiates the phone callsfor usto get back together and we do reconcile, and when
shecallsit quits, shedon’t know how to say, Well, it’sover with. Shewantsto call thelaw and get
the law involved to put astop to thereationship, and that’ s happened every singletimethat we have
reconciled.” TheDefendant claimed that hehad* beat protectiveorders’ onapped for these reasons.
Healso maintained that Perry asked ajudgeto drop thefirst two protective ordersthat thejudge had
granted. The Defendant stated, “[S]he’ sused thelaw and used thelaw . . . and abused the law to her
... convenience.”

The Defendant explained that hepled guilty tothechargesinthis case becausehe had entered
Perry’ shome without her permission. He maintained that he and Perry were dating at the time and
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that hewent into her hometo seewhowasinsidetheresidence. However, heal sotestified that Perry
had told himto “watch” her apartment because shewas afraid that her first former husband had hired
aprivate investigator to wach her. With regard to the crimesin this case, the Defendant reported
that as he was watching Perry’ s apartment, a car pulled up, and people entered the apartment. The
Defendant testified that he wanted to know what was happening, so he gpproached Perry as she
exited her apartment. He maintained that she stopped, and they “collided head-on.” He denied
putting his hands around her neck. The Defendant stated that he then | €ft, telling Perry, “1’m done
with it, that’s it, I'm through with it.” He claimed that his next contact was with Chris Chambers
when he*“turned [him]selfin.” The Defendant reported that three monthsl|ater, Perry contacted him,
and they subsequently reconciled.

The Defendant insisted that he had never harmed Perry and that he had never threatened her.
However, he admitted that on one occasion when he and Perry were drinking, he picked her upwhile
they were walking into their bedroom and dropped her. He stated that at the time, they had been
arguing for five to ten minutes. He stated that when he dropped Perry, she “bruised her sprained
ankle.”

With regard to his suicide attempt, the Defendant testified that he was depressed and had
beentaking Prozac for hisdepression. He stated, “| havefound out that the drug Prozac causesthat.”
He admitted that he hung himself while his daughter was insideher home. Herecalled that prior to
attempting suicide, he kissed his daughter andtold her that he loved her; he could not recall whether
he told her what he planned to do. The Defendant denied threatening to take otherswith him on his
next suicide attempt.

With regard to his criminal record, the Defendant admitted that a warrant was outstanding
againg him in Floridafor resisting a“stop and frisk,” and he explained that he did not show up in
court for the charge because he had “never been back downto . . . Florida.” He also admitted that
in 1992, he was charged with severd crimes, including aggravated assault, interference with
government property, and a drug-related charge, but he maintained that all of the crimes occurred
“at the sametime.” He stated that for his convictions from 1992, he served several monthsin jail
and received fiveyearsprobation. Hedenied ever violating probation. The Defendant also admitted
that he was convicted three timesin 1991 for writing bad checks; he stated that he served no time
for the convictionsand had paid all restitution resulting from the crimes. The Defendant maintained
that he “hadn’t been in any trouble since * 93.”

The Defendant denied molesting his daughter. He testified that Perry had accused him of
molestation approximately two years before the hearing, but that she had later “dropped all
alegations.” The Defendant reported that he was investigated by the Department of Family and
Children’ s Servicesfor molesting Perry’ssonfrom aprevious marriage. He stated that hewas never
ordered to stay away from the son, but he claimed that Perry “was ordered to keep [her son] away
from [the Defendant] through her first ex-husband.”



On cross-examination, the Defendant admitted that when he picked up new charges in
Florida, he was attempting to avoid an outstanding capias for his arrest in Tennessee. He also
testified that whilein Florida, he used an alias. Withregard tothechargein Florida, he stated, “ | did
not fight with a police officer . . .. | jerked my arm away and that was where the resisting arrest
camein.” He reported that the officer was trying to arrest him for “[pJublic drunk.”  He further
admitted that in 1992, he attempted to smuggle drugs into ajail facility to his former wife, which
ultimately resulted in a conviction. The Defendant also testified that while on bond for the drug-
related charges, he wasinvolved in a“high speed chase” with police. The Defendant stated that he
was accused of “ramm([ing] a patrol car” with his vehicle and asaresult, pled guilty to aggravated
assault on a police officer. Nevertheless, he denied trying to kill or assault the police officer.
Finally, the Defendant admitted that he committed the crimes in this case while on bond for the
chargein Florida.

On redirect examination, the Defendant testified that although he stayed in Floridafor two
tothreeweeks, hewillingly returned to Tennessee to face thechargesinthiscase. Hedenied having
any intention of permanently staying in Horidato avoid arrest.

[11. Analyss

The Defendant argues that he was improperly sentenced. Initially, we note that the record
before this Court does not include the transcript of the guilty plea hearing. Any evidence presented
at the guilty pleahearing should be considered in determining the appropriate sentence. See Tenn.
Code Ann. §40-35-210(b)(1). Further, it isthe duty of the defendant to prepare afair, accurate, and
complete record on appeal to enable meaningful appellatereview. Tenn. R. App. P. 24(b). This
Court has held that because it is during the guilty plea hearing that the State is allowed the
opportunity to present the factsunderlying the offense, “ atranscript of theguilty pleahearingisoften
(if not always) needed in order to conduct a proper review of the sentenceimposed.” Statev. Keen,
996 S.W.2d 842, 844 (Tenn. Crim. App. 1999). Failureto insurethat the record before this Court
conveys afair, accurate, and complete account of what transpired in the court below concerning
sentencingissuesresultsinawaiver of suchissuesand apresumption that thetrial court’ ssentencing
determinationsare correct. Statev. Robinson, 73 S.\W.3d 136, 154 (Tenn. Crim. App. 2001). Inany
event, the record before us supports the trial court’ s sentencing determinations.

When acriminal defendant challengesthe length, range, or manner of service of a sentence,
the reviewing court must conduct a de novo review of the sentence with a presumption that the
determinations made by the tria court are correct. Tenn. Code Ann. § 40-35-401(d). This
presumption, however, “isconditioned upon the affirmative showingintherecord that thetrial court
considered the sentencing principlesand all relevant facts and circumstances.” Statev. Ashby, 823
SW.2d 166, 169 (Tenn. 1991). Inthe event that the record fails to show such consideration, the
review of thesentenceispurely denovo. Statev. Shelton, 854 SW.2d 116, 123 (Tenn. Crim. App.
1992).

In making its sentencing determination, the trial court, at the conclusion of the sentencing
hearing, determinestherange of sentence and then determinesthespecificsentenceand thepropriety
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of sentencing alternatives by considering (1) the evidence, if any, received at the trial and the
sentencing hearing, (2) the presentence report, (3) the principles of sentencing and argumentsasto
sentencing aternatives, (4) the nature and characteristics of the criminal conduct involved, (5)
evidence and information offered by the parties on the enhancement and mitigating factors, (6) any
statements the defendant wishes to make in the defendant's behalf about sentencing, and (7) the
potential for rehabilitation or treatment. Tenn. Code Ann. 88 40-35-210(a), (b), -103(5); State v.
Williams, 920 S.W.2d 247, 258 (Tenn. Crim. App. 1995).

The presumptive sentence to be imposed by the trial court for aClassB, C, D or E felonyis
the minimum within the applicablerangeunl essthere areenhancement or mitigating factors present.
Tenn. Code Ann. §40-35-210(c). If thereare enhancement or mitigating factors, the court must start
at the presumptive sentence, enhance the sentence as appropriate for the enhancement factors, and
then reduce the sentence in the range as appropriate for the mitigating factors. 1d. § 40-35-210(e).
Thedetermination of whether an enhancement factor is gpplicable must be undertaken on acase-by-
casebasis. Statev. Imfeld, 70 SW.3d 698, 704 (Tenn. 2000). By statute, enhancement factors must
be“ appropriatefor the offense” and “ not themsel ves essential elements of the offense.” Tenn. Code
Ann. 8 40-35-114. These limitations are intended to exclude enhancement factors that are not
relevant to the offense or that are based on facts used in proving the offense. State v. Podle, 945
SW.2d 93, 95 (Tenn. 1997); State v. Jones, 883 S.W.2d 597, 601 (Tenn. 1994). The weight to be
given each factor isleft to the discretion of thetrial judge. Shelton, 854 SW.2d at 123. However,
the sentence must be adequately supported by the record and comply with the purposes and
principles of the 1989 Sentencing Reform Act. Statev. Moss, 727 S.W.2d 229, 237 (Tenn. 1986).

When imposing a sentence, thetrial court must make specific findings of fact on the record
supporting the sentence. Tenn. Code Ann. 8§ 40-35-209(c). The record should aso include any
enhancement or mitigating factors applied by the trial court. 1d. § 40-35-210(f). Thus, if the trial
court wishes to enhance a sentence, the court mus state its reasons on the record. The purpose of
recording the court’s reasoning is to guarantee the preparation of a proper record for appellate
review. Statev. Ervin, 939 S\W.2d 581, 584 (Tenn. Crim. App. 1996).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that thetrial court’ sfindings of fact are
adequately supported by the record, then we may not modify the sentence "even if we would have
preferred adifferent result.” Statev. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991). The
defendant bearsthe burden of showing theimpropriety of the sentenceimposed. Ashby, 823 S.W.2d
at 1609.

The record in this case indicates that dthough the trial court stated on the record the
enhancement factorsused in sentencingthe Defendant, thetrial court failed to make specificfindings
of fact supporting the Defendant’s sentence. Additionally, the trial court misapplied three
enhancement factors when sentencing the Defendant for assault and two enhancement factors when



sentencing the Defendant for aggravated burglary. Our review isthus de novo with no presumption
of correctness.

A. LENGTH OF SENTENCE

The Defendant was sentenced pursuant to a pleaagreement. At the sentencing hearing, the
Stateinformed thetrial court that the Defendant had agreed to asix-year sentence for the aggravated
burglary conviction. The State further informed the court that the Defendant had agreed to serve a
concurrent sentence of eleven months and twenty-nine days for the assault conviction. Finally, the
State informed the court that the Defendant had agreed to a sentence of eleven months and twenty-
nine daysfor the evading arrest conviction. Accordingto the State, thetrial court wasto decide the
manner of service of all sentences and whether the sentence for evading arrest was to be served
concurrently or consecutively to the other sentences.

At the conclusion of the sentencing hearing, thetrial court ordered that the Defendant serve
concurrent sentences of six years for the aggravated burglary conviction and eleven months and
twenty-nine daysfor the assault conviction. The court also ordered that the Defendant serve eleven
months and twenty-nine days for the evading arrest conviction, and it ordered that the sentence for
evading arrest be served consecutively to the other two sentences, resulting in an effective sentence
of six years, eleven months and twenty-ninedays. Finally, thetrial court ordered that the Defendant
serve dl sentences in confinement.

The Defendant now contendsthat he never agreed to asix-year sentencefor the aggravated
burglary conviction. He points out that the plea agreement does not specify that the parties agreed
to a sentence of six years. Heinstead insists that his was an “open ended” plea, requiring the trial
court to determine the length, range and manner of service of his sentences.

However, although the prosecutor clearly stated on the record at the sentencing hearing that
the Defendant had agreed to a six-year sentence for the aggravated burglary conviction, neither the
Defendant nor his counsel contested this statement in any way. Furthermore, the defense made no
argumentsor statementsat the hearing indicating that the Defendant did not agreeto such asentence.
Havingfailed to make acontemporaneous objection to statementsby the prosecutor at the sentencing
hearing, the Defendant cannot now beheard to complain. SeeTenn. R. App. P. 36(a); Statev. Sims,
45S.W.3d 1, 16 (Tenn. 2001). We concludethat the Defendant has thuswaived thisissue on gopeal.
Seeid.

B. ENHANCEMENT FACTORS

The Defendant contends, and the State concedes, that the trial court misapplied certain
enhancement factorsin sentencing him. Because we have concluded that the Defendant haswaived
any argument regarding the length of his sentence, wewill consider thisissue only asit pertainsto
the manner of service of the Defendant’ s sentence. See Tenn. Code Ann. § 40-35-210(b)(5) (stating
that in determining the specific sentence and* the appropriatecombination of sentencing aternatives
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that shall be imposed on the defendant,” the court shall consider evidence offered by the parties
concerning enhancement factors); seeal so Statev. Grissom, 956 S.W.2d 514, 519 (Tenn. Crim. App.
1997). After reviewing the record, we conclude that only enhancement factors (1) and (3) are
applicableto the aggravated burglary conviction and that only enhancement factor (1) is applicable
to the assault conviction.

The record reveals that the trial court applied the following enhancement factors in
sentencing the Defendant:
(1) The defendant has a previous history of criminal convictionsor criminal
behavior in addition to those necessary to establish the appropriate range;

(3) The offenseinvolved more than one (1) victim;
(4) A victim of the offense was particularly vulnerable because of age or
physical or mental disability . . . ;

(8) The defendant has aprevious history of unwillingnessto comply with the
conditions of asentenceinvolving release in the community;

(11) The felony resulted in death or bodily injury or involved the threat of
death of bodily injury to another person and the defendant has previously been
convicted of afelony that resulted in death or bodily injury . . ..
Tenn. Code Ann. § 40-35-114 (1), (3), (4), (8), (11). The Defendant argues that the trial court
improperly applied each of these enhancement factors. The State agrees that the trial court
erroneously goplied enhancement factors (3), (4) and (11).

After areview of the record in this case, we conclude that the goplication of enhancement
factor (1) issupported by therecord. TheDefendant’ s presentence report reflectsthat the Defendant
has a lengthy history of criminal conduct. The report reveals that between 1986 and 2000, the
Defendant was convicted of several crimes, including driving under theinfluence of an intoxicant,
writing worthless checks, assault, undefined drug-related crimes, interference with government
property, and evading arrest. This history clearly supports application of enhancement factor (1).

The record does not support the application of enhancement factors (3), (4), (8) and (11) to
the Defendant’s conviction for assault, and the record does not support the application of
enhancement factors (4), (8) and (11) to the Defendant’s conviction for aggravated burglary.
Enhancement factor (3) requires that the offense involve more than one victim. Seeid. § 40-35-
114(3). Enhancement factor (4) states that “[a] victim of the offense was particularly vulnerable
becauseof age....” 1d. 8§40-35-114(4). Thetrial court based its application of thesefactorson the
presence of the Defendant’ sfour-year-old daughter when the Defendant committed the aggravated
burglary of his former wife's residence and when the Defendant assaulted his former wife. The
indictment in this casespecifically charged the Defendant with aggravated assault against hisformer
wife, Pam Perry. The Tennessee Supreme Court has stated that there cannot bemultiple victimsfor
an offense committed against aspecific, named victim. Seelmfeld, 70 S.W.3d at 705-706. Because
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the four-year-old daughter was not a victim of the assault, she was not a “particularly vulnerable”
victim. Thus, factors (3) and (4) were erroneously applied to the assault conviction.

However, we have concluded that thetrial court did not err by applying enhancement factor
(3) to the Defendant’ sconvictionfor aggravated burglary. The Defendant’ s four-year-old daughter
was aresident of the apartment and present at the time that the Defendant committed the aggravated
burglary of the apartment. The apartment was the habitat of both Pam Perry, (the Defendant’s
former wife) and the Defendant’ s four-year-old daughter. Thus, the aggravated burglary offense
involved morethan one victim so enhancement factor (3) was applicableto that offense. Webelieve
that this case is more akin to the multiple victims scenario in State v Lewis, 44 S.W.3d 501, 507-08
(Tenn. 2001), which involved the crime of aggravated arson, rather than Imfed, which involved
several aggravated assault offenses, each of which was committed against a specific, named victim.
InLewis, a“victim” isdefined, for purposes of enhancement factor (3), asa person (or entity) who
is“injured, killed, had property stolen, or had property destroyed by the perpetrator of the crime.”
1d. at 508, (quoting Statev. Raines, 882 S.W.2d 376, 384 (Tenn. Crim. App. 1994)). That definition
would not include the four-year-old daughter in this case. However, we notethat it isquite possible
for an aggravated burglary to occur without any victim beinginjured, killed, or having any property
stolen or destroyed, but theinhabitants of the burglarized habitation are clearly victims of the crime.
Therefore, we do not interpret the Lewis definition of “victim” as being al-inclusive. Under the
facts of this case, with the four-year-old daughter being an inhabitant of the apartment, and
particularly since she was present when the aggravated burglary occurred, we believe that the trial
court properly applied enhancement factor (3) to the Defendant’ s sentence for aggravated burglary.

Having concluded that the Defendant’ sfour-year-old daughter wasavictimintheaggravated
burglary case, we must now review the trial court’s application of enhancement factor (4) to the
aggravated burglary conviction. As previously noted, enhancement factor (4) statesthat “[a] victim
of the offense was particularly vulnerable because of age. . . .” Tenn. Code Ann. § 40-35-114(4).
Whether a victim is “particularly vulnerable” for purposes of enhancement factor (4) is a factual
issue to be resolved by thetrier of fact on acase by case basis. Statev. Adams, 864 S.W.2d 31, 35
(Tenn. 1993). The application of enhancement factor (4) would be appropriate in this case if the
facts show that the Defendant’ s daughter’ s age had some bearing on or some logical connection to
“an inability to resist the crime, summon help, or testify a alater date.” Poole, 945 S.\W.2d at 96.
A victim’ syouth does not necessarily equate with vulnerability. Id. The Stateisrequired to present
evidencein addition to the victim’ sage to establish particul ar vulnerability; however, that evidence
“need not be extensive.” |d. at 97. Also, acourt may consider the natural vulnerabilities attendant
to the extreme ends of the aging spectrum by giving “additional weight . . . to the age of the victim
in those cases where avictimis extremey young or old.” 1d. Inour view, the record in this case
does not contain sufficient evidence in addition to the age of the victim to support the application
of enhancement factor (4).

Wefurther conclude that enhancement factor (8), that the Defendant had “aprevioushistory
of unwillingness to comply with the conditions of a sentence involving release in the community,”
id. 8 40-35-114(8), was erroneously applied in this case. Although the Defendant was released on
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bond at the time he committed the crime of evading arrest in this case, we find no evidence in the
record that the Defendant did not comply with the conditions of asentenceinvolving releasein the
community.

Finally, we conclude that enhancement factor (11) was improperly goplied in this case.
Enhancement factor (11) provides: “The felony resulted in death or bodily injury or involved the
threat of death or bodily injury to another person and the defendant has previously been convicted
of afelony that resulted in death or bodily injury . ..."” 1d. 8§ 40-35-114(11). Although the record
indicates that the Defendant committed aggravated assault in 1992 by “ramming’ his vehicle into
apoliceofficer’ svehicle, noproof isincluded in therecord that the 1992 aggravated assault resulted
in death or bodily injury. Thus, we conclude that enhancement factor (11) isnot supported by proof
inthe record and was erroneously applied. Nevertheless, we conclude that the enhancement factors
that are applicablein this case, along with the absence of any substantial mitigating factors, support
the trial court’s decision to impose sentences of incarceration.

C. ALTERNATIVE SENTENCING

The Defendant next argues that the trial court should have granted him some form of
alternative sentencing. Tennessee Code Annotated 8§ 40-35-102(5) provides asfollows:

In recognition that state prison capacities and the funds to build and maintain them

are limited, convicted felons committing the most severe offenses, possessing

criminal histories evincing a clear disregard for the laws and morals of society, and

evincing failure of past efforts at rehabilitation shall be given first priority regarding

sentencing involving incarceration . . . .
A defendant who does not fall within this class of offenders “and who is an especialy mitigated
offender or standard offender convicted of aClass C, D or E felony is presumed to be a favorable
candidaefor alternative sentencing optionsin the absenceof evidenceto the contrary.” Tenn. Code
Ann. § 40-35-102(6). Furthermore, unless sufficient evidence rebuts the presumption, “the trial
court must presume that a defendant sentenced to eight years or less and not an offender for whom
incarceration is a priority is subject to alternative sentencing . . . and that a sentence other than
incarceration would result in successful rehabilitation....” Statev. Byrd 861 S.W.2d 377, 379-80
(Tenn. Crim. App. 1993) (citation omitted); see also Tenn. Code Ann. § 40-35-303(a). The
Defendant, as a standard offender convicted of a Class C felony, see Tenn. Code Ann. § 39-14-
403(b), and two Class A misdemeanors, see id. 88 39-13-101(b), 39-16-603(a)(3), is presumed to
be afavorable candidate for alternative sentencing.

However, all offenders who meet the criteria are not entitled to relief; instead, sentencing
issues must be determined by the facts and circumstances of each case. See Statev. Taylor, 744
SW.2d 919, 922 (Tenn. Crim. App. 1987) (citing Moss, 727 S.W.2d at 235). Evenif adefendant
ispresumed to be afavorable candidate for alternative sentencing under Tennessee Code Annotated
8§ 40-35-102(6), the statutory presumption of an alternative sentence may be overcome if

(A) [c]onfinement is necessary to protect society by restraining a defendant who has

along history of criminal conduct;
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(B) [c]onfinement is necessary to avoid depreciating the seriousness of the offense
or confinement is particularly suited to provide an effective deterrence to others
likely to commit similar offenses; or

(C) [m]easures less restrictive than confinement have frequently or recently been
applied unsuccessfully to the defendant . . . .

Tenn. Code Ann. § 40-35-103(1)(A)-(C). In choosing among possible sentencing alternatives, the
trial court should also consider Tennessee Code Annotated 8 40-35-103(5), which states, in pertinent
part, “ The potential or lack of potential for the rehabilitation or treatment of a defendant should be
considered in determining the sentence alternative or length of a term to be imposed.” 1d. §
40-35-103(5); State v. Dowdy, 894 S.\W.2d 301, 305 (Tenn. Crim. App. 1994).

Although the Defendant in this case is presumed to be afavorable candidate for alternative
sentencing, see Tenn. Code Ann. 8 40-35-102(6), the Defendant’ spresentence report and testimony
offered at the sentencing hearing indicate a lengthy history of criminal conduct. Because of the
Defendant’s criminal record, we conclude that the trial court did not err by denying alternative
sentencing in this case.

D. CONSECUTIVE SENTENCING

Finally, the Defendant contends that the trid court erred by ordering him to serve his
sentences consecutively. Thetrial court ordered that the Defendant’ s sentencefor evading arrest be
served consecutively to his concurrent sentences for aggravated burglary and assault in this case.
As previously noted, indictment 234557, in which the Defendant is charged with evading arrest, is
not properly before usin thisappeal. However, we believe that the evidence in the record before us
supportsthetrial court’s decision to order consecutive sentencing.

It is within the sound discretion of the trial court whether or not an offender should be
sentenced consecutively or concurrently. State v. James, 688 S.W.2d 463, 465 (Tenn. Crim. App.
1984). A court may order multiple sentencesto run consecutively if it finds by a preponderance of
the evidence that

(1) the defendant isaprofessional criminal who has knowingly devoted such
defendant's lifeto crimina acts as amajor source of livelihood;

(2) thedefendant is an of fender whoserecord of criminal activity isextensive,

(3) the defendant is a dangerous mentally abnormal person so declared by a
competent psychiatrist who concludes as a result of an investigation prior to
sentencing that the defendant’s criminal conduct has been characterized by a pattern
of repetitive or compulsive behavior with heedless indifference to consequences,

(4) the defendant is a dangerous offender whose behavior indicates little or
no regard for human life, and no hesitation about committing a crime in which the
risk to human lifeis high;

(5) thedefendant is convicted of two (2) or more statutory offensesinvolving
sexual abuse of aminor with consideration of the aggravating circumstancesarising
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from the relationship between the defendant and victim or victims, the time span of
thedefendant'sundetected sexual activity; the nature and scope of the sexual actsand
the extent of the residual, physical and mental damage to the victim or victims,

(6) the defendant is sentenced for an offense committed while on probation;
or

(7) the defendant is sentenced for criminal contempt.

Tenn. Code Ann. 8§ 40-35-115(b)(1)-(7).

At the conclusion of the sentencing hearing, the trial court concluded that the Defendant is
a“dangerous offender,” id. § 40-35-115(b)(4), stating, “He' sadangerousindividual to himself and
now | think that there's no question that he is a threat to the safety of others, especially the small
child.” However, if the court concludes that a defendant isa dangerous offender under Tennessee
Code Annotated § 40-35-115(b)(4), it must make two further determinationsin addition to applying
general sentencing principles. Imfdd, 70 SW.3d a 708. First, it must find an extended sentence
isnecessary to protect the public from further criminal conduct by the defendant, and, second, it must
find consecutive sentencing to be reasonably related to the severity of the offenses. State v.
Wilkerson, 905 SW.2d 933, 939 (Tenn. 1995). Although the trial court failed to make such
determinationsin thiscase, our denovo review reveal sthat theevidence supportsafinding that both
of the Wilkerson prongs apply. Seeid. Furthermore, as previously stated, we conclude that the
Defendant “is an offender whose record of criminal activity is extensive.” 1d. § 40-35-115(b)(2).
For these reasons, we conclude that thetrial court did not err by ordering the Defendant to serve his
sentence for evading arrest consecutive to the other two sentences in this case.

Accordingly, we AFFIRM the judgments of thetrial court.

ROBERT W. WEDEMEY ER, JUDGE
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